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Statement 
This action was commenced by 
carpenter, against delendant and 
appellee Moore-Me( ormack Line: 
levedly sustained while working aboard the $ \ 
GLEN” on August 17, 1970. Moore-MeCormack Lines, [ne 
impleaded third party defendant appellee Court Carpe ntrs 
& Marine Contractor Co.. Ine.. plaintiff's enmiplover, and Uni 
versal Terminal & Stevedoring ( orp., th tevedorin 


MOriIne Con 


tractor, seeking Indemnity ( 


By written stipulation of all of the parties, this matt 
was referred to Honorable Vineent A, atoggvio, | 
States Magistrate, to hear the testimony am 


Cl 


nit 
Phiten 


report |i 
findings and conclusions to the Court in accordance with 


the provisions of Rule 53 of the Federal Rules of Cis il Pro 
cedure (iii-iv, 3a). It was further agreed that the question 
of liability alone should be presented for determination by 
Mavistrate Catoggio (iv, 5a-ba). All claims against third 
party defendant | niversal Terminal & Stevedoring Corp. 


were discontinued, also by stipulation, at the outset (Vv, NH, 


Subsequent to the taking of the testimony, Magistrate 
Catogzio submitted his report to the Court on September 
24. 1970, in substance dismissing the complaint as to Moor 
MeCormack Lines, Ine. and also concluding that the third 
party complaint against Court Carpentry & Marine Con 
tractor Co. Inc. should be dismusse 1 (ili-xXdtl). 


‘The plaintiff filed objections to the Master’s report. 
Moore-MeCormack Lines, Ine. and Court Carpentry «& 
Marine Contractor Co., Inc. moved to confirm it; the plaim 
tiff cross-inoved to modify and reject it (1). On October 
18. 1974 Judge Anthony J. Travia eranted the motions of 
Moore-MeCormas Lines. Ine. and Court Carpentry & 
Marine Contractor Co., Inc. (11). On November 6, 1974 
Judge Travia entered an order which dismissed the plain 
tiff’s and defendant and third-party plaintiff’s complaints 
(xiv-xv). On November 7, 1974 judgment was ente red in 
accordance with Judge Travia’s order (xv1). Plaintiff ap 
peals from that judgment and from the order upon which it 


was based (Xvi). 
Facts 


On August 17, 1970 the SS “MOoORMACGLEN’, a vessel 


owned by the defendant and third-party plaintiff-appellce 


Moore-McCormack Lines, Ine., was docked at the 23rd 
Street Terminal in Brooklyn to discharge cargo (12a-13a). 
The specific cargo which is the subject of the present action 
was loaded aboard the vessel in Brazil (iv-vi. 137a) and 
consisted of four pipes Ineasurimg 15 to 20 feet long (17a, 
86a) by 3 to 414 feet in diameter (17a, 03a) which had been 
stowed on the main deck of the vessel on the inshore side 


athwarts! 


+ ¢ 


heawre 


the pipes on thi 


ship’s rail on the other side, 


paces 


pipes wer 


One las} It 
and the o 
pl Nitnate 


69a-70a) 


Kach of the thre 
rail side (1Sa-1a, 
attuched to a pac 
passed through the 
was clamped with twe 
Oto S inch sere thou , at 
110a-llla, 112a-l1l3a, 122a). 
auv of the three wires (70a-71la) 
This speeifie cargo of pipes was firmly st d and, up 
to the time the plaintiff and his partner begar to work on 


them, remained secure and properly lashed (4 


The plaintiff and his work partner, « 
third-party defendant-appellee Court Carpentry & Marin 
Contractor Co., Ine., reported for work aboard the SS 
“MorRMACGLEN” at 8:00 a.m. (12a). This plaintiff, Mr. 
Marchese, was directed by his snapper at about 9:00 a.m 


to unlash the pipes previously described (14a-16a ) 


The plaintiff, a asher and marine carpenter with several 
years of experienc uniashing the 
pipes y loosenins the e clips and after 
removing the forward an wires, and while 
working on the elip from th third and final wire, caused the 
pipe which was resting atop the other three pipes to foree 
hetween tl ipes beneath it, ) e one pipe 
e ship's railing 1 he pla f was standing 
working (17% a. 2a-29a, 38a, G5a-T4a, Sta-Sda, Joa 


10va). 

Why the plaintiff en clips and there hy 
cause instant presstre ¢ recipl 
method of loosening 


tous movement rathet 


thie 


than to use the safe a vradual 
turnbuckles is not reasonably + plained, though it does im 
fact render an explanation Tor the ca of the accident. 

ly 


vlated and sell 


It is respeetfulls submitted that plaimt. t 


" 


| snapper’s orael 


contradicted (49a-52a) contention that 


to work quickly was tantamount struction to pro 
ceed dangerously and to sacrifice safety for speed (16a, 
18a. Bla-33a, S4a-o6a) is patently absurd and is certaints 


not deserving of eredulityv. which is apparently what 


Maste ilso belt ved In act, plaintiff's own exp rt tes 
fied that release bs turnbuckle would have allowed gradual, 
ch t! ain iff himesell 


t 


cafe movement (157a), with wl 


agreed (dda). 


The method used by the plait ff was his own and, there 


fore, the cause of the aceident mins hin 


only. Mr. Marchese does im Taet testifv that the propel 


been to unloosen thre 


to unlash this cargo would have 


Waly 
\a-j6a). but that because he had been 


turnbuckles 
told to do the 1oh quick] Ivy 11s 
54a-h6a), he did it in the method deseribed, which he per 
faster method, although, unquestionably, 1 


snapper (loa, 3la-33a, 


eeived to be a t 
led to!) ae ident. It should he noted that even the plain 


tiff’ ontentions regarding the order to proceed quickly 


are iately arisen, since no mention of them was made dur 


ing toe plaintiff's examination before trial, although the 


area of orders given was explored in detail (49a-52a). 


“2la, tba-48a), 
aware that a 


(37a-38a, 46a-48a ). 


would not be awar 
pipes toward tl 
leased? 

examine 

should hi 


48a) 


In this vein, 


experience would 


table path oft the 


net euvily \ I 


tiff himself; the plaintiff’ 


fied to facets makin 


for the plaintiff to 


time (l04a-L05a). 


utmost Hi portanes 


for this aecident 


pipes were 
that he ‘ver took t 


not the Vv were chocked 


It is 
sufficient 


negligence, since it 


to look beneath the pipes 


were chocked, as the 


have done (56a-57a). 


Even assuming that 
heen a 
choeking before unlash 
chocking was secure, 


would have done SO, 


can be attributed only hie 


would 


reasonable acti 


nboarad essels 
tv that he was 


ward the 


experienced lashet 


ment of thes 
rs were re 


testified upen cross 


new or 


pipes? C { V tl is an 
plain 
Anderson, testi 


at all 


co-worker, M1 


determining 
the tact 
| \ w } t} 
know whether or not the 

an to unlash them, and 

to determine whether or 


7 wd 


OHla-G2a, (Sa-(9a). 


one by) the 


with LOO 


plaintiff was 


percent contributory 


only have taken a few seconds 


to determine whether or not they 


cou! | 


if would have 
check the 
in order to be certain that the 


by the plaintiff to 


reasonable and prudent man 


In this regard, the plaintiff’ sper . Mr. Martino, test 
fied th: would be Mr. Marchese’s re responsibility to le 
termine .. the cargo was chocked ‘aSa- l44a) and that 
Mr. Marchese should have looked to see if it was (144a 
Mr. Martino stated that ! hin ‘ would have looked to 

if the cargo we shocked (144a, 158a) and he would 
consider 1 afe and prudent t look f hocking (Llosa 


1l54a). 


This testimony by 
came from the witness 
to testify on his behalf and presuma 
Mr. Martino could not condone the actions of the plaintiff 


Mr. Anderson, the plaintiffs work partner, also testifies 


that if he knew the pipes were not 


have released the lashing wire (11a 


choeked, he woul 


There is no testimony to suggest that the pipes should 
have been choecked, since upon the arrival of the vessel thi 
eareo was staunch. Indeed, the plaintiff himesell testifies 
that round cargo is sometimes secured without 
(59a-6la). The faets do, however, suggest that th 1 
lashing should have been done by a method not calculated 
to cause the pipes to be foreed toward the railing. That 
method would have been t unscrew the turnbuckles and 
allow the pipes to settle slo. ‘ly while the lashing wires 
kept them secured (Sda. 157a), which both the plaintiff and 
his own expert Mr. Martino testified would have oceurred 


if the work had been done that wav (55a, 157a). 


In final despair, Mr. Marchese, who originally 
that he was working alone (40a dia) now contends 


his work partner, Mr. Anderson, caused the pipes to 
by removing the elip on the coaming side (Q4a-D7a, 1 
If this is true, then we are concerned here with a neg nt 


act of a fellow employee which would not render the vessel 
unseaworthy and, therefore, required a dismissal of the 
plaintiff's complaint 


POINT I 


Rule 53 of the Federal Rules of Civil Procedure 
provides for the acceptance of the Master’s findings of 
fact uniess clearly erroneous. 


iie 03 (e y the Federal Rules of Civil Procedure 
with respect to a reference to a Master in non-jury 
actions provides that “. . . the Court shall accept the 
Master's findings of fact unless clearly erroneous.” The 
cases Which confirm this clearly erroneovs doctrine with 
respect to the findings of fact made by a Master are nu 
merous and have been affirmed in every Circuit where the 
question has arisen. In re Vernon Hills, Inc., 348 F.2d 4: 
in re &ck, 58 F. Supp. 598 (D.C.N.Y, 1944): in re lumen, 
08 F. Supp. 210 (D.C.N.J. 1944), aff. 146 F.2d 268: 
Massachusetts Mutual Life Insurances Co, WV Murphy, 45 
F. Supp. 826 (D.C. Mass. 1942), aff. 187 F.2d 154, cert. den. 
64 S.Ct. 261. 


OF course, the clearly erroneous doctrine applies to 
appeals as well, and to maritime appeals in partieular. 
Castro v. Moore-McCormack Lines, Inc., 325 F.2d 72 
(CCA 2, 1963): McAllister v. United States, 348 U.S. 
I. Accordingly, just as the Triat Court properly accepted 
the Master’s findings, since they were not clearly erroneous, 
it is respectfully submitted that this Court should also 


leave them undisturbed 


It is submitted that the findines of Magistrate Catog¢io 
to the effect that the plaintiff's reckless disregard for his 


own safety, the manner in which he did his work and the 


place where he positioned himself were the sole causes of 


his injury are far from clearly erroneous and, in fact, rep 


resent a reasonable conc!nsion as drawn from the testimony 
ot the witnesses, 


burden of upsetting the Master's findings is clearly 


the plaintiff and no argument or recitation of facts 


miace 


trar) 


At most, 
findings mig 
obliged 
demonstr 
W can see Hho ced 
erroneous doctrine al 


of Magistrate Catoggio 


POINT Il 


An injury caused exclusively by the plaintiff’s own 
negligence, as was found to be the case nere, must de- 
feat his claim for recovery. 

Within the framework of f 
amply demonstrated at trial tha plaintiff 
and complete disregard for sate working procedu 
the underlying cause of his accident. Magistrate Catogs 
made that finding and in effect confirmed the rut 
down in Donovan Vv. fess Shipping Company, 1995S 
2996, to the effect that ¢ njury caused exclusivels 


plaintiff's negligence cannot result in recovery 


to him. Certainly, i this ru has anv sig 
soever, it Is W thin the Tran 

lished in this case that mil 

tiff’s own negligence | le manne! 

his work was clearly the underlying 


‘s abundantly supported by the evid 


POINT Ill 


The defendant and third-party plaintiff-appellee was 
guilty of no negligence, nor did it breach its warranty 
of seaworthiness. 


The plaintiff's complaint allewe a eause of 
negligence and unscaw' rthiness. In order to previ 


he must establish by a preponderance OF thre 


Brady vy. Souther Railroad Co., 320 US. 
75. Further. the mere happening of an accident does not 
-tablish a prima facie cas of unseaworthiness. Paccione 
v. American Export Lines, Inc., 1972 AMC 2244; Esso 


3 2a ots. 


Standard Oil S.A. v. SS Gashrag Sul, 38% | 


+ 


‘ts. as elicited through the testimony 
the trial. does not indicate 


nee, since the cargo was 


i plaintiff hegan his work and the lashing 
tion was strictly within the control of the plaintiff 
| his co-workers. Therefore, if Mr. Marchese is to sup- 


m Of unsea- 


port his burden he must do so within his cia 


is submitted 


Insofar as unseaworthiness is concerned, tf 


that where a sate method of 


operation exists and a lasher 


ehooses an unsafe inethod of carrying out his work, the 


vessel owner may not be charged with liability for unsea- 


rtiiness, Boker v. SS ¢ hristobal, 488 F.2d 33 


In the instant case the plaintiff, an experienced lasher, 
chose to unlash the cargo of pipes by unscrewing the clips 


nstead of using the safe method of unscrewing the turn 


buckles. chose to stand in an unsafe place and chose not to 
ook to see if choeks were in place before un ashing. ‘These 


actions of the plaintiff, and these alone, created the situa 
tion which led to his injury. Under these circumstances, 
the vessel cannot be said to have been unseaworthy. Mag 
<trate Catoggio in his findings confirms the actions of the 
jaintiff and therefore concludes that the vessel was not 


+] 
unseawortuy. 


The only other basis for a claim of unseaworthiness 


would be a claim by the plaint is work partner, 


Mr. Anderson, was guilty of negligence whieh resulted in 


n unseaworthy condition, thereby causing his aeceident. 


However, such an allegation would fall within the rule laid 


own in Usner \ 

Sup.Ct. 514, to t 
unseaworthy by the singi 
wholly unforeseeable act ol 
Mar Trader, 477 F.2d 1331 
Vai rgqation €C0., Lid., 445) 


\pp ving These We 
facts of this case, 
the SS “Mora 


stowed cargo, Was seaworthy 


that any claims based upon ui 


CONCLUSION 


It is respectfully submitted that the findings sub- 
mitted to the Court by Magistrate Catoggio are clearly 
within the purview of reasonableness and are, there- 
fore, not clearly erroneous and should be accepted by 
this Court. The credible evidence elicited through 
the plaintiff, his witness Mr. Anderson and his expert 
Mr. Martino inevitably guided the Court to the conclu- 
sion that the plaintiff’s injuries were sustained as a 
result of his own negligence or that of his fellow 
worker Anderson and, therefore, his claim had to fail 
and his complaint be dismissed. 


Respectiu subu 
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